IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.7302 of 2006
======================================================
1.Badsah Singh
2.Lal Babu Singh
Both sons of Jagdish Singh
Both are resident of village Indauli, P.S. Jamo Bazar within Basantpur
Anchal, District Siwan.
.... .... Petitioner/s
Versus
1.The State of Bihar.
2.The Commissioner, Saran Division, Chapra.
3.The Additional Collector, Siwan.
4.The Subdivisional officer, Maharajganj.
5.The D.C.L.R., Maharajganj, district Siwan.
6.The Circle Officer, Basantpur Anchal, District Siwan.
7.Bibi Devi, Wife of late Kashi Mahto, resident of Village Indauli P.S. Jamo
Bazar within Basant Ancha, District Siwan.
8.The Collector, Siwan.
.... .... Respondent/s
======================================================
Appearance :
For the Petitioner/s
: Mr. Srinandan Prasad Singh, Sr. Adv, Mr.
Ashok Kumar 1, Adv, Mr. Kaushal Kumar
Singh, Adv Mr. Manish Kumar, Adv and Mr.
Surendra Prasad, Adv
For the Respondent No.7: Mr. Amarendra Narayan, Adv
For the State
: Mr. Vijay Kumar Verma, AC to GA.3
======================================================
CORAM: HONOURABLE MR. JUSTICE MIHIR KUMAR JHA
ORAL ORDER

16

22-09-2015

Heard learned counsel for the parties.
2. The prayer of the petitioner, in this writ application
reads as follows:“the order dated 29th of November, 2001, passed by
the Additional Collector, respondent no. 3 in Case No.
153/1998-99 and 21/2001-02 by which he has set aside the
order of the Subdivisional Officer dated 22nd of September,
1998 (Annexure-2).
The order dated 4th of February, 2006, passed by
the Commissioner (respondent-4), by which he has rejected
the settlement Revision no. 42/2001-2002 filed by the
petitioner and has affirmed the order of the Collector
(Annexure-3).
For stay of operation of the order contained in
Annexure-3 and 4, pending final hearing of this
application.”
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3. Though, a large number of questions have been raised
in this writ application, while assailing the two impugned orders
passed

by

the

Additional

Collector

and

the

Divisional

Commissioner, the one which would go to the root of the matter
and in fact which has been noticed by this Court in its earlier order
dated 22.01.2008, namely, the jurisdiction of the Additional
Collector to entertain and hear the appeal against the order of the
S.D.O., which is reproduced here in below:“In this case, Mr. Shivnandan Prasad Singh,
learned Senior Counsel appearing on behalf of the
petitioners has basically assailed the correctness of the
impugned order passed by the Additional Collector dated
29.11.2001 and its revisional order, dated 04.02.2006 on the
ground that the land in question which has now been
directed to settle with respondent no. 7 is not actually a
Government land. He further submits that there was a clear
finding of the Sub Divisional Officer that the land is a GAIR
MAZARUA KHAS LAND already settled with the father of
the petitioners and inherited by the petitioners. The
Additional Collector in fact appears to have assumed
jurisdiction against the order of the Sub Divisional Officer
refusing settlement of land in favour of respondent no. 7 on
the ground that every order passed by the Sub Divisional
officer becomes automatically appeallable before him and
therefore if the Sub Divisional Officer was vested with the
powers to settle land to the members of the Schedule Castes,
Schedule Tribes and Backward Class Annexure I & II, the
same could be examined and reversed by him.
Counsel for the respondent no. 7 though has filed a
counter affidavit but when this question was asked from him
as to how this land can be said to be Government land when
there is no finding either in the order of the Additional
Collector or in the appellate order of the Commissioner, he
seeks time to explain this aspect by filing a supplementary
counter affidavit. He further submits that he will produce
before this Court the order of the State Government
authorizing the Sub Divisional officer to make settlement in
case of members of the Schedule Castes, Schedule Tribes
and Backward Class Annexure I & II.
The Additional Collector who has passed the
impugned order is also directed to file a counter affidavit
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personally in this case justifying his order to the effect that
the land in question is Government land and, therefore, he
in capacity of Additional Collector had the power to hear in
appeal against such order of the Sub Divisional Officer
refusing to make settlement in favour of respondent no. 7.
He will be also under obligation to explain in his counter
affidavit as to on what basis he has come to a finding that
the land in question of plot no. 338 is not included in the
jamabandi created in the name of the father of the
petitioners and specially when the Sub Divisional officer
had given a categorical finding that the land in question
sought to be settled in favour of respondent no. 7 actually is
a land for which jamabandi is running in the name of the
father of the petitioners. This Court is really peeved with the
approach of the Additional Collector who had not answered
the two basic questions while upsetting the order of the Sub
Divisional Officer in course of giving a direction for settling
the land in question in favour of respondent no. 7.
Be that as it may, this Court expects that a counter
affidavit with full provisions of making settlement of
Government lands and right of hearing appeal against such
orders by the Additional Collector is brought on record in
the counter affidavit which must be filed by the same
Additional Collector who had passed the impugned order.
Having heard counsel for the petitioner and the
State as well as respondent no. 7 in the matter of interim
relief, this Court directs that during the pendency of this
application, the status quo as existing today in respect of the
land in question shall be maintained.
List this case after four weeks at the same position
in the list.”

4. When the said order was not carried out the concerned
authority namely, S.D.O., D.C.L.R and the Circle Officer had
appeared in person on 18.03.2008 and sought adjournment for
filing of their counter affidavit. Thereafter, the counter affidavit
was filed by the Additional Collector, Siwan, the author of the
impugned order and the personal appearance of respondent nos. 2
to 6 were dispensed with. The matter thereafter had remained
pending.

Patna High Court CWJC No.7302 of 2006 (16) dt.22-09-2015

4

5. Today, learned counsel for the parties have been heard
at length. Mr. Sri Nandan Prasad, learned senior counsel for the
petitioner has reiterated his submission as with regard to the
jurisdiction of the Additional Collector passing the impugned
order at the instance of respondent no. 7. Learned counsel for
respondent no. 7, on the other hand has sought to defend the two
impugned orders taking a plea that under the Government circular
dated 03.05.1971, the power of settlement of GAIR MAJARUA
KHAS LAND in favour of S.C. and S.T. and period of 02.01.1964
or thereafter from East Pakistan and Burma settled in India have
been vested in the S.D.O., but the power of settlement of land for
the Soldiers and the family members of the Soldiers who have
died during the war, is vested only in the Collector of the district
and therefore, when the prayer made by the respondent no. 7
claiming to be the mother of a Constable of CRPF, who had died
in action, was rejected by the S.D.O., she had carried an appeal to
the Additional Collector. According to the learned counsel for the
respondent no. 7, the Collector of the district will also include the
Additional Collector.
6.

In this case, as noted above the author, Additional

Collector himself has filed his counter affidavit and in support of
his again passing the impugned appellate order, he has come out to
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say that the power of settlement of Government land or GAIR
MAJARUA KHAS LAND is regulated by the provision of
Section-49(L) of Bihar Tenancy Act. He has also conceded that as
against the order of allowing review under Section-49(L) of the
Bihar Tenancy Act, an appeal is provided under Section-49(O) of
the Bihar Tenancy Act, wherein, the entertaining and hearing of
appeal has been exclusively vested in the Collector of the district
but then there was practice going on, of hearing the order of the
S.D.O and as such when the appeal filed by respondent no. 7, was
admitted by his predecessor, the same was decided by him. He has
also tried to justify the order on merits.
7. As noted above, long and short of the case will be only
the jurisdiction of the Additional Collector to entertain and hear
the appeal filed by respondent no. 7. As noted above, an
application was filed by one Sanjay Prasad for settlement of
government land in which the father of the two petitioners was
made the Opposite Party, this giving rise to Case No. 5/1996-97
before the S.D.O. Maharajganj, Siwan. It appears that after getting
the inquiry made, the prayer made on behalf of respondent no. 7
for settlement of Government land was rejected by the S.D.O., by
his order dated 22.09.1998. This, order was made subject matter of
appeal at the instance of respondent no. 7, before the Additional
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Collector, who had set aside the order of the S.D.O., dated
22.09.1998, and the Additional Collector, Siwan in his order dated
29.11.2001, had directed for settlement of the land in favour of
respondent no.7, on the ground that respondent no. 7 was a lady of
a backward category and also the dependent of Soldier dying in
action. Against the said order the petitioners have carried their
revision before the Divisional Commissioner, which also was
dismissed by order dated 04.02.2006, affirming the order passed
by the Additional Collector.
8. Having thus, regard to the question already noticed by
this Court in the earlier order dated 22.01.2008 as with regard to
the jurisdiction of the Additional Collector in entertaining appeal
filed by respondent no. 7, this Court in view of the provision made
in Section-49(L) of the Bihar Tenancy Act, reading as follows:“49L. Resettlement of certain tenancies.-(1)
Whenever(a)
the right of settlement of any tenancy, or any
portion thereof is declared to be vested in the landlord under
cvlause (b) of sub-section (2) of section 49K, or
(b) Subs. by Act 19 of 1955[a protected tenant]
surrenders his tenancy, or a portion thereof, or abandons his
residence and ceases to hold his tenancy, the landlord may,
subject to the provisions of sections 86 and 87(i) settle the tenancy, or a portion thereof,
with Subs. by Act 19 of 1955[a member of the Scheduled
tribes, Scheduled castes or Backward classes,] or
(ii) with the approval of the Collector in
writing, settle the same with a person who is not Subs. by Act
19 of 1955 [a member of the scheduled tribes, scheduled
castes or backward classes] or retain it in his own
possession:
Provided that the Collector shall not with hold his
approval if he is satisfied that the landlord is unable to settle

Patna High Court CWJC No.7302 of 2006 (16) dt.22-09-2015

7

the land with Ins. By Act 8 of 1987[another person, who is a
member of the scheduled tribes, scheduled castes or
backward classes’ and that the surrender or abandonment
referred to in this sub-section was not made with the object of
evading the provisions of sections 49C, 49F or 49G.
(2) If any landlord resettles or otherwise deals with
any tenancy in contravention of the provisions of sub-section
(1), the Collector may, subject to the proviso to sub-section
(1) , 49K, eject any person with whom settlement has been
made or who is in possession of the land in contravention of
the provisions of sub-section (1), and may settle the land with
Subs. by Act 19 of 1955[a member of the scheduled tribes,
scheduled castes or backward classes,] or, if he is unable to
settle the land with Subs. by Act 19 of 1955[a member of the
scheduled tribes, scheduled castes or backward classes,]
shall restore the land to the landlord.

as also the provision of appeal and revision under Section-49O of
the Bihar Tenancy Act, reading as follows:“49O. Appeal and revision.- (1) An appeal if
presented within thirty days from the date of the order
appealed against, shall lie to the Collector of the district from
any order made under sections 49G, 49H, 49K, 49L or 49M
by any officer in the district exercising the power of a
Collector, and the order of the Collector on appeal shall be
final:
Provided that every order passed by the Collector
on appeal shall be subject to revision and modification by the
Commissioner.
(2) Notwithstanding anything in sub-section(1), an
appeal from any order made under any of the sections
mentioned in that sub-section by an officer acting under
Chapter X of this Act shall lie to such officer as the State
Government may appoint in this behalf and the order of such
officer on appeal shall be final:
Provided that in every such case, every order
passed by the said officer on appeal shall be subject to
revision and modification by such officer as the State
Government may appoint to deal therewith.
(3) An appeal as provided in sub-section (1), shall
lie to the Commissioner from any original order made by the
Collector of the district under any of the sections mentioned in
that sub-section.

will have little option but to hold that when the legislature intends
the power of appeal to be exercised by the Collector of the district,
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such power had to be exercised by him and him alone. The
Additional Collector may seek equivalence to the Collector but
unless the statute could have provided for such equivalence as is
completely absent in the reading of provision of Section-49 (O) of
the Bihar Tenancy Act, it has to be necessarily held that the
impugned order passed by the S.D.O., rejecting the proposal or
settlement of land in favour of respondent no. 7, could not have
been made subject matter of appeal before the Additional
Collector.
9. As a matter of fact, the reliance placed by learned
counsel for respondent no. 7 on circular of the State Government
dated 03.05.1971:^^fo"k;& fc'ks"kkf/kdkj izkIr ¼Privileged Persons½ O;fDr;ksa ds
lkFk xSjet:vk ekfyd ,oa [kkl tehu dh cUnkscLrh djus ds
fufer vuqeaMy inkf/kdkfj;ksa dh 'kfDr iznku djukA
jktLo foHkkxh; i=kad&5&,y0 vkj0,y0,0 211@70&6561
,y0 vkj0] fnukd 24-10-70 ds dze esa funs'kkuqlkj eq>s dguk gS fd
tehankjh mUewyu ds QyLo:i nsgkrh {ks=ksa esa d`f"k ;ksX; catj Hkwfe
,oa vU; Hkwfe tks ljdkj esa fufgr gks x;h gS mldh cUnkscLrh eas
fuEukafdr oxZ ds yksxksa dks izkFkfedrk nh tkrh gS %&
¼d½

vuqlwfpr tkfr ¼[k½ vuqlwfpr tutkfr ¼x½ fiNM+k oxZ

¼lwph&A½] ¼?k½ dk;Zjr lSfud rFkk oSls lSfud ds ifjokj tks ;q} esa
ohjxfr izkIr fd, gksa] rFkk ¼M-½ iwohZ ikfdLrku ,oa oekZ ls vk, gq,
'kkj.kkFkhZ tks 2 tuojh 1964 dks ;k mlds ckn Hkkjr esa vk, gksaA
mi;qZDr ¼?k½ dks NksM+dj 'ks"k oxksZa ds yksxksa ds lkFk tehu dh
cUnkscLrh djus dh 'kfDr izR;sd vuqe.My inkf/kdkjh dks iznRr gS
¼?k½ ij of.kZr yksxks ds lkFk tehu cUnkscLrh djus esa ftyk ds
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lekgRrkZ l{ke gSA
2- fcgkj fizHkhysTM ijlUl gkseLVhM VsusUlh ,sDV ds vUrxZr
fo'ks"kkf/kdkj izkIr O;fDr;ksa dks okl dk [kpkZ nsus ds nkSjku ;g ik;k
x;k fd cgqr ls ,sls O;fDr gSa ftu yksxksa us xSjet:vk [kkl ekfyd
;k xSjet:vk vke tehu ij Hkh edku cuk fy;k gS] mUgsa fcgkj
fizHkhysTM ijlUl gksd LVhMVsusUlh ,sDV ds vUrxZr okl dk ipkZ
nsuk laHko ugha gS D;ksafd mDr vf/kfu;e ljdkj esa fufgr tehu ij
ykxw gh ugha gksrk gSA blds fufer ,d gh mik; gS fd ml tehu
dh cUnkscLrh oSls yksxksa ds lkFk dh nh tk;@vuqlwfpt
tkfr@vuqlwfpr tutkfr] fiNM+s oxZ lwph&A bR;kfn ds varxZr
vkusokyh fo'ks"kkf/kdkj izkIr O;fDR;ksa ds lkFk cUnkscLrh lEizfr iznRr
'kfDr;ksa ds vUrxZr LFkkuh; inkf/kdkjh ¼vuqe.Mykf/kdkjh] lekgRRkkZ½
dj ldrs gS] ijUrq vU; Js.kh ds fo'ks"kkf/kdkj izkIr O;fDr ds lkFk
ljdkj }kjk gh cUnkscLrh dh tk ldrh gSA ijUrq bl izfdz;k esa
dkQh Je] le; yxsxkA vr% ljdkj us iw.kZ fopkj foe'kZ ds ckn
fo'ks"kkf/kdkj izkIr O;fDr;ksa ds lkFk tehu cUnkscLrh ds fy, fuEu
izdkj 'kfDr;ka iznRr djus dk fu.kZ; fd;k gS%&
¼d½

ftl xSjet:vk lk[k ,oa ekfyd tehu ij

fo'ks"kkf/kdkj izkIr O;fDr dk edku cuk gqvk gS mldh
cUnkscLrh mDr O;fDr ds lkFk dh nh tk;A ,slh
cUnkscLrh djus dh 'kfDr lHkh vuqe.My inkf/kdkfj;ksa
dks iznRr dh tkrh gSA
¼[k½ cUnkscLrh ds nkSjku ?kj ,oa lgu dh tehu vxj
12-5 fMlfey ls Qkfty gks rks mldh cUnkscLrh esa
ljdkj ds vkns'k dh vko';drk gksxhA
¼x½

,slh cUnkscLrh esa fo'ks"kkf/kdkj izkIr O;fDr;ksa es

12-5 fMlfey rd tehu ds fy, dksbZ lykeh ugha yh
tk;sxhA
¼?k½

fc'ks"kkf/kdkj izkIr O;fDr dk edku vxj

xSjet:vk vke tehu ij gksxk rks mldh cUnkscLrh
mlh gkyr esa dh tk;sxh tcfd tehu dh izd`fr cny
x;h gks] vkSj og turk ds mi;ksx esa ugha gksA fdUrq vke
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tehu dh cUnkscLrh djus ds igys vke bLrgkj }kjk
turk dks lwfpr djuk gksxk rkfd dksbZ Hkh bl izLrko
ds fo:n~/k vkifRr ns ldsaxsA vxj og tehu
vkifRrjfgr gksxh rc gh mldh cUnkscLrh dh tk;xhA
bl rjg fc'ks"kkf/kdkj izkIr O;fDr;ksa ds lkFk xSjet:vk
vke tehu dh cUnkscLrh ¼edku ds fy, ½ djus dk
vf/kdkj ize.Myh; vk;qDrksa dks gksxkA
i= izsf"kr gksus dh frfFk ls gh ;g vkns'k ykxw le>k tk;sxkA [*i=
la[;k 4@[kk0 0w &4 uhfr&109@71&2034 jk0] fnukad 3-5-1971]A**

(underlining for emphasis)
will also go to show that the power of settlement of the land for a
soldier or the family members of the soldiers in Indian Armed
Force, who have died in action in war is vested only in the
Collector of the district.
10. Thus, if the power of settlement was vested only in
the Collector of the district, the application filed by respondent no.
7 before the S.D.O., was itself of no use and avail. It is different
thing that the application of respondent no. 7 is neither brought on
record nor is found in the Anneuxre-1 initiating the proceeding of
Case No. 5/1996-97, which as noted above is based on an
application filed by one Sanjay Prasad before the Anchal
Adhikari, Basantpur, Siwan. Learned counsel for the parties,
however, would now like to accept that Sanjay Prasad was brother
of the deceased constable of the CRPF and respondent no. 7 is the
mother of Sanjay Prasad as well as the deceased constable.
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11. Be that as it may, once the application was filed
before the Anchal Adhikari for settlement of land without
disclosing such settlement on the basis of claim of military person,
has exclusively been noted in the aforementioned circular, the
view taken by the S.D.O., treating it to be a general application for
settlement for which he was having power to specific category
including backward category, this Court would not find anything
wrong in the disposal of the same by the S.D.O., but now when
learned counsel for respondent no. 7 wants to justify such
appellate and revisional order directing settlement of land in
favour of respondent no.7, on the ground of she being the mother
of the soldier dying in action it has to be held that the whole
proceeding therefore was to be initiated only before the Collector
of the district.
12. As a matter of fact, once the respondent no. 7 or by
her son Sanjay Prasad had filed an application either before the
Anchal Adhikari or had contested proceeding before the S.D.O.
and had become unsuccessful the appeal against the same could
have been carried before the Collector of the district. Thus, in
either way namely the settlement claimed by respondent no.7 on
the ground of soldier dying in action or she being the lady of the
backward category, the decision against her taken by the S.D.O.,
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could have been only decided by the Collector of the district.
Admittedly, that was never done.
13. The Commissioner of the division in fact had not
even addressed to the issue of jurisdiction, which was exclusively
raised by the petitioners before the Additional Collector,
consequently in revision carried out by them before the Divisional
Commissioner.
14.

Thus, for the reasons indicated above both, the

impugned orders passed by the Additional Collector and the
appellate order passed by the Divisional Commissioner, are hereby
set aside and the matter is remitted back to newly added
respondent no. 8 to decide as to whether respondent no. 7 would
be entitled for settlement in particular as with regard to the piece
of land, which is being claimed whose ownership title and
possession is claimed by the petitioners.
15. Before parting with this Court must clarify that the
Collector of the district while deciding the appeal filed by
respondent no. 7, shall go into all the aspects particularly as to
whether the land in question in which settlement was being
claimed by Surendra Prasad or respondent no. 7 was a
Government land, inasmuch as, the prayer of Surendra Prasad
which gave rise to proceedings before the S.D.O., was only in
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Secondly, the Collector of the

district will examine as to whether respondent no. 7 comes into the
category of dependant of military personnel as defined by the
State Government in its circular dated 03.05.1971. And thirdly, he
will also go into the question as to whether such settlement of
land of the petitioners for which Jamabandi was still running in the
name of the petitioners could be made subject matter of settlement
in terms of Section 49(L) of the Bihar Tenancy Act or State
Government circular dated 03.05.1971.
16. With the aforementioned observation and direction,
this application is disposed of.

(Mihir Kumar Jha, J)
Ranjan/U

